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   Sessions Judge 
   Sonitpur, Tezpur. 
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                        J  U  D  G  M  E  N  T  

 

1. This appeal is directed against the judgment and order dated 

14/12/2016 passed by learned Principal Magistrate, Juvenile Justice Board 

Sonitpur at Tezpur in GR Case No. 2708/14, U/S 365 of IPC, convicting and 

sentencing the appellant/ Child in conflict with law to undergo S.I. for a period 

of 3 months and fine of Rs. 1,000/- (Rupees One Thousand) only, in default to 

undergo SI for another 12 days. 

 

2. The factual matrix according to prosecution case is that on 7/11/2014 at 

about 7 P.M the Child in conflict with law, Md. Mainuddin along with Anwara 

Begum, Shashiful Begum, Abu Kalam and Abida Begum entered her house and 

dragged their 13 years old minor daughter Haziron Khatoon after gagging her 

mouth while she was studying in the house alone. The ejahar was filed by 

complainant Jobaful Begum before the O/C Dhekiajuli P.S. on 08/11/2014. On 

received the ejahar the O/C Dhekiajuli Police Station registered the case vide 

Dhekiajuli P.S. Case No. 670/14 under Section 366(A) IPC.  

 

 3. After completion of usual investigation, the O.C Dhekiajuli P.S. filed 

charge sheet against Child in conflict with law Mainuddin under Section 366 (A) 

of the IPC. 

  

4. On being appeared the child conflict in law before the learned Principal 

Magistrate, learned Principal Magistrate, after hearing both parties, framed 

charge under section 366 (A) of the IPC against the Child in conflict with law 

and particulars of the charge were read over, explained to the child in conflict 

to which he pleads not guilty and claims to be tried. 

 

5.  To substantiate the case prosecution examined as many as 6 (six) 

numbers of witnesses. 

 

6. Learned Trial Court examined the Child in conflict with law u/s 313 

Cr.P.C. All the allegation  levelled against the accused and evidence appears 

against him are put before him for explanation where he deny the evidence and 

allegation and decline to give defence evidence. After hearing both parties,  
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learned Trial Court convicted the Child in conflict with law under Section 365 of 

the IPC. 

 

 7. Being aggrieved by the aforesaid conviction order the appellant/ Child in 

conflict with law preferred this appeal on the following ground amongst the 

other grounds: 

(i) The impugned Judgment & Order of the learned Principal Magistrate, 

Juvenile Justice Board, Sonitpur passed against the law and equity.  

(ii) Learned Principal Magistrate, Juvenile Justice Board, Sonitpur did not 

apply her mind judiciously in convicting the Juvenile conflict with law. 

Hence the impugned judgment & Sentence liable to be set aside.   

(iii) Learned Principal Magistrate, Juvenile Justice Board convicted the 

appellant on the basis of conjecture and surmise as there is no 

ingredient of Section 365 of the IPC. 

(iv) The prosecution has failed to prove the case beyond any reasonable 

doubt against the appellant/child in conflict with law. 

(v)  Learned Trial Court ought to have acquitted the appellant/Child in 

conflict with law with law in absence of sound evidence in support of the 

prosecution case. 

(vi) The informant PW 1 has deposed in her evidence that victim is her 

daughter and at about 3 years ago she had gone to Sibasagar leaving 

behind her daughter at home. At about 6 P.M. when the victim was 

studying inside a room of her house, the child conflict with law, 

Mainuddin and Abu Kalam came inside the room and dragged the victim 

out of her house and took her to the paddy field and committed “bad 

deed” with her. The informant also deposed in her evidence that after 

return from Sibasagar, she went with police where they recovered the 

victim from the house of child in conflict with law. But the PW- 6, the 

I/O of the case during cross-examination admitted that PW. 1 did not 

stated under Section 161 Cr.P.C., that the statement that Mainuddin and 

Abu Kalam dragged her daughter towards paddy field while she was in 

her house and that she recovered from the house of Mainuddin after 

she returned from Sibasagar. 

(vii) The victim that is PW- 2 deposed that in the year 2012 at about 6 

PM, while she was studying at her house, Mainuddin came and dragged 
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her mouth and dragged her to paddy filed half kilometre from her house 

accompanied by Abu Kalam, Anuwara and Sheshaful where Mainuddin 

remove her clothes and took to their house. On the other hand in cross-

examination she admitted that Mainuddin dragged her by holding both 

of her hands. She also admitted that they have two room house and her 

grandmother Ubhan Nessa and Aunt Banesa Khatun were in the house 

at the time of incident but in statement 164 Cr.P.C. PW.2 stated that at 

the time of incident her Mother, Father, five uncles were present in the 

house.  

(viii) Similarly PW 3 on the day of incident he was in cooking, 

Mainuddin, Abu Kalam came and dragged the victim Haziron Khatun out 

of their house to the paddy fields. She deposed that at the time of 

incident, Haziran’s mother and father were at Sibasagar for work and 

they informed them about the incident. The parents came and 

recovered the victim from the house the child conflict with law 

Mainuddin with the assistant of Police. Mainuddin kept her in his house 

for three days and committed bad deed with her. But during cross-

examination, she admitted that police never asked her anything 

regarding the case. 

(ix) PW- 5, the Medical Officer deposed that during examination of the 

victim she found victim was below 18 years of age and found no sign 

and symptoms of rape. She also deposed that she found no injuries on 

her private parts. 

(x) Learned Trial Court ought not to rely on the statements of the PW- 

1. PW- 1 being the mother of the victim she is interested witness. 

Learned Trial Court considering that aspect convicted the Child in 

conflict with law which is required to be set aside. 

 

8.  I have heard learned counsel for both parties. 

 

 9. Learned counsel for appellant submitted that learned Trial Court framed 

charge under Section 366 (A) of the IPC against the Child in conflict with law 

but convicted under Section 365 of the IPC without any basis. Learned counsel 

for the appellant also submitted that since the PW. 1 deposed that at the time 

of incident she had been to Sibasagar leaving behind her daughter/victim at 
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home. At about 6 P.M when the victim was studying inside a room of her 

house, Mainuddin and Abu Kalam came inside the door and dragged the victim 

out of her house and took her to the paddy field and committed misdeed with 

her. PW. 6, Investigating Officer in cross-examination admitted that PW- 1 did 

not state that Mainuddin and Abu Kalam dragged her daughter towards paddy 

field while she was studying in her house and  she recovered her daughter from 

the house of  the Child in conflict with law after she returned from Sibasagar. 

Therefore, the statement of the informant is quite contradictory, hence cannot 

be relied upon. Similarly there are many contradictions in the statement of the 

victim and other witnesses which are confirmed by the I.O. in the court. Hence, 

the statement of PW 1 and PW 2 are full of contradiction so cannot be relied 

on. Therefore, it is a fit case for acquittal.   

 

10. On the other hand, learned PP Sonitpur, Tezpur submitted that the case 

was charged under Section 366 A of the IPC and the learned trial court basing 

on the evidence convicted the Child in conflict with law u/s 365 of the IPC 

which is lawful. But there is an order of framing of charge in the case record 

but case record does not bear the charge in proper form.   

 

11.  Keeping in mind the rival submissions advanced by learned respective 

counsel, I am going to dispose of the case as follows. 

 

12. Considering the argument advanced by learned counsel for both parties, 

the moot point for consideration in this case - whether the learned Trial Court 

has convicted the Child in conflict with law not on the basis of available 

evidence on record or not. Before adverting to the points of challenge in memo 

of appeal, I think,   it would be justified to peruse the evidence in fresh. 

 

13. PW. 1, Jobaful Khatun, the complainant of this case stated the incident 

took place about 3 years ago where she has been to Sibsagar. At about 6 PM 

her victim daughter was studied in the room. During that time Mainuddin and 

Abu Kalam entered into their room, gagged her daughter and took to the paddy 

field and committed bad act and thereafter her daughter was kept by 

Mainuddin in their home and Mainuddin committed misdeed (Beya kam) on her. 

On being came to know from her father-in-law, she came to her home and she 
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informed the matter to Police and with the help of police she recovered her 

daughter from the house of Mainuddin. She filed the ejahar before the police 

station by putting her thumb impression. Thereafter her daughter was 

examined through the Tezpur Civil Hospital and also recorded her statement 

through the learned Magistrate. 

 Though she has been exposed to long cross-examination except giving 

some suggestion of contradictions the evidence as to on being came to know 

about the incident from her father-in-law she arrived at home, informed the 

matter to police and with the help of police recovered her daughter from the 

house of the Child in conflict with law has remained unchallenged.    

14. PW. 2 victim stated that at the relevant time at about 6 P.M. while she 

was studying at her house, Mainudddin gagged her mouth, dragged towards 

paddy field to the distance of half kilometre, the said Mainuddin was 

accompanied by Abu Kalam, Anuwara and Sheshaful, where he removed her 

clothes, took her to his house and there they had confined her in their house 

for three days. After three days of confinement, the informant with the 

assistance of police recovered her from their house. Then she was medically 

examined at Kanaklata Civil Hospital and her statement was recorded through 

the Magistrate. She also alleged that Mainuddin had committed bad deed (beya 

kam) with her. Though she has been vigorously cross-examined by the defence 

except giving many suggestions the evidence as to at the relevant time the 

Child in conflict with law entered into their home, pressed her mouth, dragged 

her to the paddy field to a distance of half km from their home, he was 

accompanied by Abu Kalam, Anuwara and Sheshaful and confined her in the 

house of Child in conflict with law for three days and the Child in conflict with 

law committed bad deed (beya kam) with her has remained unchallenged.  

 

15.  PW. 3, Banesha Khatun identified the victim and the Child in conflict 

with law. She deposed that at the time of incident she was cooking meal. 

Mainuddin and Abu Kalam came and dragged the victim out of their house to 

the paddy field. She deposed that at the time of incident, victim’s parents were 

at Sibasagar for work and while the informant they came and recovered the 

victim from the house of the Child in conflict with law with the help of police. 

She further stated that the Child in conflict with law kept the victim for 3 days 

and committed bad deed with her.  
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 In cross-examination she admitted that she did not state the facts which 

she deposed in her previous statement before the police.  

16.  PW. 4 Parvan Nesa, the grand mother of the victim deposed that the 

incident took place about two years ago. At the relevant time that is about 6 

P.M. while her grand daughter/victim was studying on her table she was 

cooking. The Child in conflict with law along with Abu Kalam are roaming near 

their house. She further deposed that after sometimes she noticed that victim is 

not on her table and she immediately raised hue and cry. She searched the 

victim and informed her parents who were at Sibsagar. On arrival of parents of 

the victim, with the help of police, victim was recovered from the house of the 

Child in conflict with law. She again stated that the victim told her that the 

Child in conflict with law committed bad deed with her. During cross-

examination, she admitted that they have two rooms in their house. She was in 

the adjacent room where the victim was studying. She further admitted that 

she did not see the Child in conflict with lawabducting the victim. She has also 

admitted that she has not given any age certificate of the victim to the 

Investigating Officer.      

 

17.  PW- 5 Dr. T. Handique, the Medical Officer during her cross-examination 

she admitted that she found the victim is below 18 years of age and found no 

sign and symptoms of rape. She also found no injury on the body of the victim 

or on her private parts.   

 

18.  PW- 6 Bhaba Kanta Das is the Investigating Officer who deposed that 

during investigation, after recording the statement of witnesses he recovered 

the victim from the house of the Child in conflict with law at Padum Pukhuri and 

forwarded her for her medical examination and for recording her statement u/s 

164 Cr.P.C. In cross-examination, he admitted that there is no houses of people 

near the place of occurrence. He further admitted that PW 1 did not stated to 

him that the Child in conflict with law and Abu Kalam dragged her daughter 

towards the paddy field while she was in her house studying and she recovered 

her daughter from the house of the Child in conflict with law after returned 

from Sibsagar.  
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19. Learned counsel for the appellant/Child in conflict with law submitted 

that without framing of charge u/s 365 of the IPC, learned trial court convicted 

the accused u/s 365 of the IPC. 

 But Under Section 222 of Cr.P.C. gives provision that when the offence 

proved included in offence charged, there is no bar to convict the accused in 

other offence which was included in charged section.    

  As in the present case, learned trial court has framed charge u/s 366(A) 

of the IPC and convicted the accused u/s 365 of the IPC which is included the 

charged section, therefore there is no any error on the part of the learned trial 

court.  

 The second challenge made by learned counsel for the appellant/Child 

in conflict with law is that some of the statement made by PW 1 in court was 

not stated to police u/s 161 Cr.P.C. As PW 1 deposed in her evidence that 

victim is her daughter and about three years ago she had gone to Sibsagar 

leaving behind her daughter at home and at about 6 p.m. when the victim was 

studying in her room, the Child in conflict with law and Abu Kalam entered into 

their room, gagged her daughter and took to the paddy field and committed 

misdeed with her and PW 1 has also stated that after returned from Sibsagar 

she went to the police station and with the help of police recovered the victim 

from the house of the Child in conflict with law. But PW 6, I.O. confirmed that 

the PW 1 did not state in the statement recorded u/s 161 Cr.P.C. that the Child 

in conflict with law and Abu Kalam dragged her daughter towards the paddy 

field while she was studying in her house that she recovered her daughter from 

the house of the Child in conflict with law after returhing from Sibsagar. But in 

fact, PW 1 complainant stated before the I.O. that on 07-11-2014 his younger 

sister Sashiful Begum and her nephew Mainuddin came to their home. Again at 

about 7 p.m. taking advantage of absence of family members, Mainuddin, 

Anowara Begum, Musstt Sashiful, Abu Kalam came to their home, forcefully 

taken her daughter. In the morning time, after investigation she came to know 

that her daughter was taken by her sister Musstt Sashiful and kept her there. 

Therefore, the aforesaid contradictions raised by the learned counsel for the 

appellant/ Child in conflict with law is found to be minor contradiction, even if 

admitted the said contradictions taking the victim forcefully by Sashiful and the 

Child in conflict with law and others cannot be ruled out.  
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  In this regard, I cited a case law reported i.e. in Boya Ganganna Vs. 

State of Andhra Pradesh reported in AIR 1976 SC 1541 that “ minor 

contradictions are bound to appear when ignorant and illiterate women are 

giving evidence. Even in case of trained and educated persons, memory 

sometimes plays false and this would be much more so in case of ignorant and 

rustic women. It must also be remembered that the evidence given by a 

witness would very much depend upon his power of observation and it is 

possible that some aspects of an incident may be observed by one witness 

while they may not be witnessed by another though both are present at the 

scene of offence.” 

 Similarly, learned counsel for the appellant/Child in conflict with law 

again submitted that the victim/PW 2 deposed that in 2012 at about 6 p.m., 

while she was studying at her house, the Child in conflict with law pressed her 

mouth and dragged her to the paddy field half km away from her house 

accompanied by Abu Kalam, Snowara and Shasiful where the Child in conflict 

with law removed her clothes and took her to their house. But in cross-

examination she admitted that the Child in conflict with law dragged her by 

hold her both hands. She also admitted that they had two room house and her 

grand mother Ubhan Nessa and aunt Banesa Khatun were present in the house 

at the time of incident. Besides, she stated in her statement u/s 164 Cr.P.C. 

that at the time of incident, her mother, father, uncle were present in the 

house.  

   

20. A close scrutiny of the statement the victim recorded u/s 164 Cr.P.C. 

where she stated that at about 6 p.m. when she was studying in the house, at 

that time in their house her parents, four uncles and other one Bordeuta were 

present there.  

 

 It is a fact that the victim admitted in cross-examination that she stated 

in her statement recorded u/s 164 Cr.P.C. that she has mother, father, four 

uncle and another one uncle (Bordeuta) at their house but in her deposition she 

nowhere stated that at the relevant time they were present in their house.  

 

21.  Law is well settled that the statement on oath before the court is 

relevant but statement made u/s 164 Cr.P.C is used for contradiction and 
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corroboration. Therefore, the statement made by victim u/s 164 Cr.P.c. cannot 

be used in evidence. 

 

22. Another point raised by the learned counsel for the appellant/ Child in 

conflict with law submitted that according to the Medical Officer on examination 

the victim was found to be below 18 years of age and found no sign and 

symptoms of rape. Therefore two years of age in the upper limit or lower limit 

to be considered to determine the age of the victim.  

 In Jaymala Vs. Secretary of State, the Hon’ble Supreme Court 

held that “two years of age may be taken in either side on the age as reported 

by doctor after ossification test.” 

 

23. Here in the present case, learned lower court convicted the Child in 

conflict with law not u/s 366(A) of the IPC where a minor is kidnapped but the 

learned trial court convicted the Child in conflict with law u/s 365 of the IPC 

which provides the offence for kidnapping or abducting with intent secretly and 

wrongfully to confine the person. There is no question of minority of the victim 

in that section. Therefore, the question of giving allowance on upper side or 

lower side on the age stated by the doctor is not arise in this case.  

 

24. Coming to the present case, the unrebuttable evidence of PW 1- the 

informant, PW 2 – victim, PW 3, PW 4 and the PW 6 – Investigating Officer, 

there is a clear evidence that informant and other persons with the help of 

police recovered the victim from the house of the Child in conflict with law. 

Though the aforesaid witnesses vigorously cross-examined but the defence has 

failed to cross-examine any one of them upon the aforesaid fact.  

 However, it is a fact that PW 2, 3 and 4 all are close relatives of the 

complainant. It is not that the recovery of the victim from the house of Child in 

conflict with law after three days of incident not only stated by the aforesaid 

witnesses, but the Investigating officer has also stated that he recovered the 

victim from the house of Child in conflict with law with informant and others. 

So, the question of interestedness of their evidence is not there. 

 

25.    As discussed herein above, in considering the submissions of learned 

counsels of both the parties, I do not think any reason to interfere upon the 
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order of conviction awarded by the learned trial court.  But there is no any 

instances of the aforesaid Child in conflict with law indulging in other 

objectionable activities earlier. Therefore, considering the welfare and future of 

the Child in conflict with law instead of sending him to Special Home for 3 

(three) months I think it would be justified if an amount of fine of Rs. 3000/- 

(Rupees three thousand) only is awarded as sentence. In default of making 

payment, he is sentenced to Simple Imprisonment for 6(six) months in the 

Special Home. The fine amount if realised be given to the victim as 

compensation.  

 It is also directed the Probation Officer of the jurisdiction of the Child in 

conflict with law to furnish a report as to his character to the Principal 

Magistrate, Juvenile Justice Board, Sonitpur, Tezpur in every three months for 

one years 

   

26. Accordingly, the appeal is partly allowed by modifying the sentence as 

stated above.  

     

27.  Send the GR Case No. 2708/14 along with the case diary to the learned 

trial court along with a Judgment of this court immediately.   

Given under my hand and seal of this Court on this the 4th day of May, 

2017. 

 

                        (A.K. Borah) 
                                       Sessions Judge 

                                       Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 

Typed and transcribed by me. 

 

 

(R. Hazarika) 
Steno.     


